



APPLICATION OF U S. FAIR EMPLOYMENT LAWS 
TO TRANSNATIONAL EMPLOYERS IN THE 
UNI FED STATES AND ABROAD 

Eaikoi.d M. Street* 


hut rasing numbers of firms conducting business m both the United 
States and other countries give rise to questions regarding the reach of U.S. 
fan employment laws to employment practices of foreign firms within the 
United States, of U S firms abroad, and regarding U.S. citizens employed 
abroad Mr Street considers three laws—the Age Discrimination Act of 
1 96/\ the hqual Day Act oj IV63, and Title I'll of the Civil Rights Act of 
1 967 —to assess their impact on employer-employee interactions, both 
within and outside the United States. Recognizing conflicting interests and 
concerns oj employers and employees, he concludes that principles of saver- 
ngnty and comity are not incompatible with a global commitment to fair 
employment practices. 


1. Introduction 

Changing conditions of international trade have 
brought into locus the influence that U.S. fair employment 
laws—the Age Discrimination in Employment Act of 1967 
(hereinafter the ADEA), 1 the Equal Pay Act of 1963 (herein¬ 
after the EPA),^ and Title VII of the Civil Rights Act of 1964 
(hereinafter I itle VII)*—have on the United States’ trade re- 


* Oherlin College, AO. 1974; The Johns Hopkins University School 
oi Advanced International Studies, M.A. 1976; Indiana University School 
ol l aw, ) .I) 1981 1 lie author has worked as a staff attorney with the U.S. 

International Trade Commission and is presently a staff attorney with the 
U.S. Equal Employment Opportunity Commission. The author (hanks 
Professor Dee Pridgen of the University of Wyoming School of Law for 
her helpful comments on an earlier draft of this article. This article was 
wiiticn by I .ah old M. Street in bis private capacity. No official support or 
endorsement of die U.S, Equal Employment Opportunity Commission or 
any other agency of die U.S. Government is intended or should be in- 
let led. 

V. Pub. L. No. 90-202, 81 Slat. 602 (1967) (codified as amended at 29 
u se. §5 62 I -634 (1982 & Supp. HI 1985)) 

2 Pub. L No. 88-38, 5 3. 77 Slat. 56, 56-57 (1963), 29 U.S.C. 
$ 200(d) (1982). 

:r Pub L No 88 352, tit. VII, 99 701-716, 78 Slat. 24 1, 253-57 
(I9(il) (codified as amended at 42 IJ.S.C 55 2000e to 2000e-1 7 (1982)). 

7 


8£££98SZ0Z 


Source: https://wwwjndustrydocunniits.ucsf.edu/docs/hiTiclOOOO 



IXTFHXAllONAl IAW AM) POLITICS 


FA HI EMPLOYMENT IAWS 


359 


lations with its trading partners. 4 

Although the United States and other countries have en¬ 
acted employment laws primarily to protect their own na¬ 
tionals, the laws often affect foreign citizens and businesses 
as well. For this reason, these policies m^y intervene in eco¬ 
nomic relations between countries. The employment prac¬ 
tices of transnational employers and the laws of their “cor¬ 
porate homes” are thus becoming new and important vari¬ 
ables in the debate over restraint of trade between nations. 

Recent attention given to the extraterritorial application 
of the ADFA, the EPA, and Title VII to transnational em¬ 
ployers 5 stems, at least in part, from a concern that foreign 
policy may overshadow and conflict with the statutory rights 
of U S. citizens. Both the steadily rising number of transna¬ 
tional employers and the potential for conflict between dif¬ 
ferent countries’ commercial and economic laws have made 
regulating the transnational employer increasingly impor¬ 
tant. 

Over 2000 U.S. firms operate more than 21,000 foreign 
subsidiaries in at least 121 foreign nations. 6 In the United 
States, over 1700 foreign-owned firms employ more than 2.5 
million Americans. 7 Since U.S. businesses rely on foreign 
employees in their worldwide operations, the United States 


4. I he broad field of international trade encompasses many types of 
exchanges, including the sale of products and the exchange of human re¬ 
sources. The growth of foreign banking in the United Slates corresponds 
lo an increase in the volume of foreign trade and investment in this coun¬ 
try. See Foreign Managers Make a Hit with U.S. Workers, U.S. News & World 
Rep., Jan 8, 1979, at 59. These developments have additionally led to a 
substantial increase in the number of Americans employed by partially for¬ 
eign owned businesses operating in the United States, a number that has 
now reached at least 1.5 million. 

5. See Note, Commercial Treaties and the American Civil Rights Imws: The 
Case of Japanese Employers, 31 Stan. L. Rev. 947 (1979); Note, The Multina¬ 
tional Corporation and Employment Discrimination: A Strategy for Litigation, 16 
U.S.FT. Rev. 491 (1982). See generally Sumitomo Shoji Am., Inc. v. Avag- 
hano, 457 U.S. 176 (1982); Spiess v. C. Iloh 8c Co. (Am.), 469 F. Supp. I 
(ST). Tex. 1979), rev d, 643 F.2d 353 (5th Cir), reh g granted en banc, 654 
F.2d 302 (5th Cir. 1981), reh'g vacated en banc, 664 F.2d 480 (5th Cir.), 
vacated , 454 U.S. 1130 (1982); I inskey v. Heidelberg E., Inc., 470 F. Supp. 
1 181 (ED.N.Y. 1979). 

6. Introduction to 1 World Trade Academy Press, Directory of 

American Firms Operating in Foreign Countries (10th ed. 1984). 

7 U.S I)ep’t of Commerce, Bureau of the Census, Series FOF, No. 
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can appreciate the need for an open policy in this nation to¬ 
ward transnational employers. This does not imply, how¬ 
ever, that transnational employers should be allowed to ig¬ 
nore U.S. fair employment laws. 

A U.S. transnational employer of U.S. citizens outside 
the United Slates generally has a duty to follow both U.S. 
and foreign law. Similarly, a foreign employer of U.S. citi¬ 
zens outside the United States has a duty to treat its U.S. 
employees fairly, but its obligation under U.S, fair employ¬ 
ment laws may not be as extensive as that of a U.S. employer. 
While the U.S. Supreme Court has stated that an “act of con¬ 
gress ought never to be construed to violate the law of na¬ 
tions if any other possible construction remains’’ 8 and that 
courts should avoid creating international problems with for^ 
eign governments, 9 determination of which nation’s law ap¬ 
plies to a transnational employer includes a variety of consid¬ 
erations: where the employee actually applied for employ¬ 
ment; where the alleged discriminatory practice took place; 
where the employee’s workplace is located; and where the 
business operates. More than one country may claim juris¬ 
diction over the employer’s practices. There may exist occa¬ 
sions when the ADEA, the EPA, or Title VII is irreconcilable 
with the laws of the host country in which a U.S. company is 
operating. The converse may also be true of a foreign trans¬ 
national employer operating in the United States: U.S. laws 
may be irreconcilable with the laws of its home country. For¬ 
eign and U.S. firms share common concerns as transnational 
employers: if firms are to operate freely outside their own 
corporate homes, international agreement on common stan¬ 
dards governing the employment practices of transnational 
employers is necessary. 

One management consideration of the transnational 
employer in deciding where to locate operations is whether it 
can function without undue interference from the United 
States and its laws. 10 Allowing transnational employers op- 


6, Selected Characteristics of Foreign-Owned U.S. Firms: 1982, at 1- 
2 (1984). 

8. McCulloch v. Sociedad National de Marineros de Honduras, 372 
U.S. 10, 21 (1963) (quoting T he Charming Betsy, 6 U.S. (2 Cranch) 64, 
1 18 (1804) (Marshall, C.J.)). 

9. See id. at 17. 

10. Jensen, Japanese-Style Work Code Works in America, Too, Cleveland 
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crating in the United States to dodge national fair employ¬ 
ment laws, however, could lead to distressing results, as evi¬ 
denced by a recent study of Japanese investors and managers 
operating in the United States. 11 The study, by a visiting 
scholar at the Harvard University Graduate School of Busi¬ 
ness Administration, reports that Japanese officials believe a 
commercial trade agreement insulates them from U.S. fair 
employment laws. 12 The study discloses that Japanese man¬ 
agers in the United States prefer to hire young employees, 
considering them more malleable and team-oriented, and 
thus more suitable, than older workers. 13 The study also 
reveals a preference on the part of the Japanese to locate in 
rural or suburban areas in the belief that the more homoge¬ 
neous populations of these areas leads to higher employee 
production. M Such management decisions raise important 
questions, including whether they violate U.S. fair employ¬ 
ment laws and whether they have the purpose or effect of 
discriminating against protected persons in the United 
States. 

I he possibility of a new- kind of trade barrier arises 
when countries compete to protect their own corporations 
or citizens in the international workplace, notwithstanding 
the corporate home of the employer. 15 Countries have al¬ 
ways shown interest in regulating international commerce 
while trying to reconcile domestic laws with customary rules 
of international trade, as at least one scholar has pointed out; 

[Ffor a long time international commerce was un¬ 
derstood arid interpreted as an exchange between 
nationals and not between nations. But . . . the 
states have always been called upon to direct, coor- 

Plain Dealer, Mar. 13, 1983, at I K, col. I. Nol only are foreign firms en¬ 
gaged in potentially unlawful employment practices in the United Stales, 
but U.S. firms may also be engaged in questionable employment practices 
as well. A Neu> York limes article discloses that some U.S. firms may be 
eliminating communities from consideration when selecting location sites 
for their businesses if those communities have a large Black population. 
N Y Times. Feb. 15, 1983, at AN. col. I. 

1 I. See Jensen, supra note 10. at 9. col. I. 

12. Id. 

13 Id. 

I t Id. 

15 ( M Schmiitiioo, fur. Source or Law of International Trade 
228(1904). 
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dinate and arbitrate in the activities of merchants, 
companies and firms, and to oppose them if their 
development was prejudicial to the foundations of 
its economic policy. This has become even more 
true as world commerce and technical progress 
have expanded. This is why one can admit that in¬ 
ternational commerce is not merely a transaction 
between individuals or firms of different nationali¬ 
ties, but is a real transaction between nations, where 
exchanges are effected, guided and maintained by 
political decisions taken by the responsible govern¬ 
ments of these nations. 10 

Thus, countries can be expected to protect their national 
economic interests through legislation when corporations 
threaten these interests. A good example is the Congres¬ 
sional enactment of the ADEA, the EPA, and Title VII for 
the protection of U.S. citizens, who constitute an increasing 
number of transnational employees. 

Historically, few U.S. employees successfully persuaded 
U.S. courts to apply U.S. fair employment laws to their over¬ 
seas transnational employers. Congress, however, has re¬ 
cently amended the ADEA in order to offer a remedy to a 
U.S. citizen employed by a transnational entity. Conse¬ 
quently, U.S. courts now have a great deal of discretion and 
flexibility in deciding how to apply the ADEA, as well as the 
EPA and Title VII, as a matter of both domestic and interna¬ 
tional law. 

Traditional legal jurisprudence has seldom examined 
employment practices of transnational employers in the con¬ 
text of broader international trade issues. Because little at¬ 
tention has been given to the overlap between the two fields 
and each one’s effect upon the other, the area is a new fron¬ 
tier for studies in trade and transnational employment prac¬ 
tices. 

This Article first examines whether U.S. fair employ¬ 
ment laws can be appropriately applied to U.S. or foreign 
transnational employers abroad. It analyzes the nature and 
the limits of power that a nation can legitimately exercise 
over its own citizens and companies and over foreign citizens 

10. Id. 
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and companies in other countries. The Article then consul 
ers the two questions that ITS. courts must resolve whenever 
there are potentially conflicting laws in this area: (1) whether 
Congress intended each of the three fair employment laws to 
apply to transnational employers, operating either within the 
United States or abroad, and (2) whether the broad applica¬ 
tion of these laws to transnational employers acts as a re¬ 
straint on trade or violates international law, regardless of 
Congressional intent. 

Part II of this Article traces the statutory development 
and case law on the application of the ADEA, the EPA, and 
Title VII to transnational employers. Part III explores the 
conceptual and practical difficulties of applying these stat¬ 
utes to transnational employers; it examines the interna¬ 
tional framework of laws, treaties, and international agree¬ 
ments that encourage transnational employers to practice 
nondiscrimination in employment and addresses some con¬ 
flict of laws principles that apply when the expectations, tra¬ 
ditions, and interests of more than one country must be con¬ 
sidered in resolving trade disputes in employment. Part IV 
reexamines the three statutes and discusses some of the pro¬ 
cedural and substantive issues awaiting litigants at the ad¬ 
ministrative and judicial levels. Finally, Part V addresses the 
role of the international community in adopting uniform 
standards to cover employment practices of the transnational 
employer. 

II. Extraterritorial Application of U.S. Fair 
Employment Laws 

Congressional intent in enacting a statute determines 
whether the law shall operate extraterritorially: “the canon 
of [statutory] construction . . . leaches that legislation of 
Congress, unless a contrary intent appears , is meant to apply 
only within the territorial jurisdiction of the United 
States. 7 If it wishes to do so, Congress has the power to 


17. holey Bros. v. filardo, 336 U.S. 281, 285 (1949) (paraphrasing 
Blackmer v. United States. 284 U.S. 421. 437 (1932)) (emphasis added). 
Congress has the power, in certain situations, to regulate the actions of 
U.S citizens outside the territorial jurisdiction of the United States 
whether or not the acts prescribed occurred within the territory of a for: 
eign country See United States v. Bowman, 260 ll.S. 94, 99 (1922). Tegis- 
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enact legislation that applies beyond U.S. borders. Consis¬ 
tent with this canon of statutory construction, the extraterri¬ 
torial applicability of U.S. fair employment laws is as follows: 
the ADEA has extraterritorial application by virtue of a spe¬ 
cific amendment, the EPA at present has limited extraterrito¬ 
rial reach, and Title VII has implied extraterritorial reach as 
expressed in the statute's legislative history and judicial in¬ 
terpretation. 

A. ADEA 

1. The ADEA Prior to Its 1984 Amendment 

The ADEA prohibits age-related discrimination in em¬ 
ployment against persons over the age of forty. 18 Prior to 
the 1984 Congressional amendment of the ADEA, 19 several 
U.S. courts had held that the ADEA did not apply extraterri¬ 
torially and, therefore, did not apply to U.S. citizens working 
for U.S. corporations in a foreign country. 20 

The ADEA incorporates by reference 29 U.S.C. § 213(f) 


lation that regulates actions of U.S. citizens and corporations should not 
infringe upon the sovereignty of another nation See Skiriotes v. Florida, 
313 U.S. 69, 73 (1941). Moreover, any liabilities created by statutory reg¬ 
ulation of employment practices must satisfy the notions of fairness and 
substantial justice under the Due Process Clause of the U.S. Constitution. 

18. 29 U.S.C. 5 631(a) (1982), as amended by Pub. C. No. 99-592, § 2(c) 
(1986). 

19. Older Americans Act Amendments of 1984, Pub. L. No. 98-459, 
§ 802, 98 Slat. 1767, 1792, 29 U.S.C. §§ 623(g), 630(0 Congress errone 
ousiy mislabelled the amendment to 29 U.S.C. § 623; as the statute pres¬ 
ently reads, there are two subsection (g) s To distinguish between the 
original subsection and the new subsection, all references in this Article to 
the new subsection have (he letter £ italicized. T hus, 29 U.S.C § 623(g) 
refers to the new amendment, while 29 U.S.C. § 623(g) refers to the origi¬ 
nal, still existing subsection. 

20. Ralis v. RFE/RL, Inc., 770 F.2d I 121 (D C. Cir. 1985); De Yoreo v 
Bell Helicopter Textron, Inc., 608 F. Supp. 377 (N.I). I ex 1985), aff'd, 
785 F.2d 1282 (5th Cir. 1986); Belanger v. Keydril Go., 596 F. Supp 823 
(ED I>a. 1984 ),aff'd, 772 F.2d 902 (5th Cir. 1985); Cleary v. United States 
Lines, Inc., 555 F ; Supp : 1251 (p.N.J : 1983), aff'd , 728 F 2d 607 (3d Cir. 
1984); Pfeiffer v. Wm. M. Wrigley Jr Co., 573 F. Supp. 458 (N.D. III. 

1983) aff 'd, 755 F.2d 554 (7th Car. 1985), Zahourek v. Arthur Young Sc 
Co . 567 F Supp. 1453 (D. Colo 1983), aff 'd , 750 F 2d 827 (10th Cir. 

1984) . The ADEA amendment is not retroactive in effect and thus does 
not apply to ADEA actions initiated before its enactment. Wolf v. JT Case 
Co.. 617 F. Supp. 858, 867 (D. Wis. 1985). 
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of ihc l air Labor Standards Act (hereinafter the FLSA), 21 
which provides that IJ.S. citizens working in foreign coun¬ 
tries are not entitled to its statutory protection. 22 I he im¬ 
pact ol 29 U.S.C. § 213(f) on AI)LA enforcement used to be 
substantial: a fifty-year old U.S. citizen employed by a U.S. 
corporation in the United Slates who was then transferred 
permanently to an overseas office of his employer and was 
subsequently discharged abroad for “poor supervisory 
skills” would have received little help from the ADEA in any 
age discrimination suit he might have brought against his 
U.S. employer. Section 213(f) reads as follows: 

The provisions of . . . this title shall not apply with 
respect to any employee whose services during the 
workweek are performed in a workplace within a 
foreign country . . . 23 

1 he hypothetical employee comes within this description. 
Thus,'in short, the pre-1984 ADEA would have covered 
neither the employer nor the employee abroad, even though 
both were U.S. nationals. 

2. The 1984 ADEA Amendment 

In 1984, Congress strengthened the ADEA by ex¬ 
panding its territorial application to reach certain businesses 
and employees located abroad. The amendment achieved 
this result by broadening the definition of “employee.” A 
House Conference report states that the amendment 
changes the ADEA "by specifying that the term 'employee' 
under the Act includes any individual who is a citizen of the 
United Stales employed by a United States employer in a for¬ 
eign country.” 2 " 

The ADEA amendment was intended to give U.S. citi¬ 
zens employed abroad by U.S. corporations or their subsidi- 

21. 29 U.S.C. §§ 201-214 (1982 & Supp. Ill 1985). 

22. Id. § 213(f) 29 U.S.C. § 626(b) states that the enforcement of the 
ADKA shall be performed in accordance with the provisions of 29 U.S.C. 

S 21 1(h), which is part of the Fair Uhor Standards Act. See Vasquer v 
Eastern Air Lines, Inc. 579 F.2d 107. 109 (1st Cir 1978). Section 211(b) 
is, in mm, limited in its scope by 29 U.S.C. § 213(0 

23. 29 U.S.C. § 213(1) (1982). 

24 H R Conk Ree. No. 1037, 98th Cong., 2d Sess. 49 (1984), repnnted 
in 1984 U S Code Cong. & Admin. News 2974, 3037 

Z6ES98SZ0Z 


Source: https://www.industryd 


I987| 


FAIR EMPLOYMENT Li 1V5 


365 


aries or foreign companies controlled by U.S. firms the same 
protection given to citizens employed in the United States. 
The Senate Labor and Human Resources Committee em¬ 
phasized that, in amending the ADEA, it had taken into ac¬ 
count 

(he well-established principle of sovereignty, that 
no nation has the right to impose its labor standards 
on another country' That is why the amendment is 
carefully worded to apply only to citizens of the 
United States who are working for U.S. corpora¬ 
tions or their subsidiaries. It does not apply to for¬ 
eign nationals working for such corporations in a 
foreign workplace and it does not apply to foreign 
companies which are not controlled by U.S. firms. 25 

The legislative history does not specifically indicate 
when a foreign subsidiary is covered by the ADEA—whether, 
for example, the foreign subsidiary must maintain certain 
types of contacts with the United States. Yet the amendment 
and the legislative history do indicate that the ADEA now 
extends to the practices of a U.S.-controlled foreign com¬ 
pany. The statute now provides as follows: 

(1) If an employer controls a corporation 
whose place of incorporation is in a foreign country, 
any practice by such corporation prohibited under 
this section shall be presumed to be such practice 
by such employer. 

(2) The prohibitions of this section shall not 
apply where the employer is a foreign person not 
controlled by an American employer 20 

The statute provides four factors to be considered in as¬ 
sessing the degree of control a U.S. business or employer 
exerts over a foreign firm. This “degree of control” test in¬ 
volves an assessment of the interrelation of operations, com¬ 
mon management, centralized control of labor relations, and 
common ownership or financial control. 27 The factors im- 

'25 S. Rep. No. 4(37, 98(h Cong , 2d Sess. 27-28 (1984), reprinted xn 
1984 U.S. Code Cong. & Admin. News 2974, 3000-01. 

2(3. 29 U S.C. § 623fc)<l)-<2) (Supp. Ill 1985). 

27. Id. § 623(g)(3)(A) (I)). 
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Illicitly require considerable contacts between the foreign 
company and the United States. 

I he amendment also reflects Congressional concern re¬ 
garding potential conflicts between the ADEA and the laws 
of other countries. The amendment specifically excludes ap¬ 
plication of the ADEA where compliance would cause an em¬ 
ployer to “violate the laws of the country in which such work¬ 
place is located.” 2 * With the 1981 amendment. Congress 
took a major step toward extending U.S. fair employment 
laws to employment relations between U.S. workers and 
their employers abroad. 

B. EPA 

I he EPA, added in 1963 to the minimum wage provi¬ 
sions of the FLSA, prohibits sex-based wage discrimination 
in the workforce. 29 Unlike the ADEA, the EPA s territorial 
scope remains statutorily confined to the United States. 30 in 
certain situations, however, the FLSA and, consequently, the 
EFA do apply to persons working outside the United States 
and provide these persons with a remedy against gender- 
based wage discrimination. Courts have given the FLSA ex- 
traterritorial application in at least two situations: where an 
employee works in an area under U.S. control, 31 and where 
an employee works only a portion of the workweek outside 
of the United States. 32 

1 he question of (lie FSLA’s application in areas under 
U.S. control arose in Vertnilya-Brown Co. v. Connell** prior to 
the EPA s enactment. I here, U.S. citizens employed by a 
U.S. Government contractor on a military base leased to the 
United States in Bermuda brought suit under the FLSA to 
recover unpaid overtime compensation and damages. 34 The 
U.S. Supreme Court held that the FLSA applied to employ¬ 
ees at the Bermuda base. 35 The Court had no doubt that 

28. id. § 623(0(1). 

29. Id. § 206(d)(1) (1982). 

30. Id. § 2130). 

31. See Vermilya-Brown Co. v. Connell, 335 U.S. 377 (1948). 

32 See Wirtz v. Mealy, 227 F. Supp. 123, 129 (N.IL 111. 1964) 

33. 335 U.S. 377 (1948). 

34. Id ai 378-79. 

35 id. at 390. 
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Congress possessed the power to regulate contracts when 
the incidents regulated occurred in ?reas under U.S. control 
though not within its territorial jurisdiction or sovereignty. 36 
Following the Vermilya-Brown decision, Congress expressed 
dissatisfaction with the holding by passing an amendment to 
the FLSA in 1957 designed to exclude from coverage work 
performed within a foreign country. 37 

The second situation in which the EPA has been applied 
beyond the boundaries of the United States is one where an 
individual performs services both within the United States 
and within a foreign country during any workweek. In Wirtz 
v. Healy , 3 * a district court applied the FLSA, including the 
EPA provisions within it, to tour guides who were employed 
by a Chicago-based agency and who worked in both the 
United States and either Canada or Europe in the course of a 
workweek 39 The court concluded that when an American 
employee spends part of the workweek in the United States, 
“it makes no difference where the remainder of such work in 
that week is performed.” 40 The court held that the 1957 
amendment passed in response to the Vermilya-Brown deci¬ 
sion did not bar a court from applying the FLSA to the tour 
guides so long as they worked a portion of a workweek 
within the United States. 41 The amendment did, however, 
bar a court from applying the FLSA for any week spent en¬ 
tirely outside the United States. 42 

In sum, although the 1957 amendment of the FLSA re¬ 
stricts the extraterritorial application of that particular stat¬ 
ute, including its EPA provisions, the restriction does not 
operate as a strict prohibition for employees with a “split” 
workweek. 

36. Id. at 381; see also Green, Applicability of American Laws to Overseas Ar¬ 
eas Controlled by the United States, 68 Harv. L. Rev. 781 (1955). 

37. S. Rep. No. 987, 85lh Gong., 2d Sess., reprinted in 1957 U.S. Code 
Gong. &: Admin. News 1756. The amendment passed was the Fair Labor 
Standards Amendment of 1957, Pub. L. No. 85-231, 71 Slat. 514, 29 
U.S.C. § 213(f) (1982). 

38. 227 F. Supp. 123 (N O. Ill 1964). 

39. Id. at 129. 

40. Id. 

41. Id. 

42. Id. 
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C. Title I’ll 

Unlike the ADEA and the EPA, Title VII does not, with 
one exception, explicitly state whether it is to he given extra¬ 
territorial application. Instead, one intlist infer (Congress’ im¬ 
plied intent to apply Title VII to U.S. citizens employed by 
foreign corporations within the United States or by U.S. or 
foreign transnational corporations abroad and to foreign cit¬ 
izens employed by U.S. or foreign corporations within the 
United States. 

1 he only explicit statutory reference about any extrater¬ 
ritorial application of the statute is in section 702, which 
states that the statute does not cover aliens working outside 
the United States.'' In an early decision, the EEOC dealt 
wnb a discrimination charge by a resident alien against a 
U.S.-based multinational corporation stemming from a “no 
relure'' reference sent from an affiliate company located 
abroad lor whom the employee had previously worked. The 
Commission concluded that: 

I I jhe alleged discriminatory act . . . took place with 
respect to the employment of an alien outside the 
United States. I itle VII does not apply to events 
occurring under these circumstances even though 
the employment relationship is between an alien 
and an employer within the meaning of Section 
701(b) of I itle VII. Charging Party, an alien, was 
both employed and hired outside the United States. 

Such employment is exempted from Title VII cov¬ 
erage by Section 702.^ 

While both this case and section 702 indicate that Title 
VII does not cover non-U.S. citizens who work abroad, even 
if the employer is a U.S. national, no inference should be 
drawn that this rule applies cither to American employees 
f idler within the United Stales or abroad or to American or 
or^ign employers with regard to their employees in the 
United States. 

f o be subject to the provisions of Title VII, a defendant 
must be an “employer” as defined by Title VII. Section 

Tf 42 U SC. § 2000c-1 (1982). 

(Itiu) KK(>(; l>C ‘ N ” 7 1 -1« I 1. Kinpl. I’rac. (iuitle (CCH) D 6230. at 4426 
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701(b) defines an employer as a “person engaged in an in- 
dustry affecting commerce who has fifteen or more employ¬ 
ees for each working day of twenty or more calendar weeks 
in the current or preceding calendar year/’ 45 The statute 
does not explicitly state that foreign commerce is included 
within “commerce.” Yet it does state that “commerce” in¬ 
cludes commerce between a “State and any point outside 
thereof.” 4 *’ During the House debates, Congressman 
Libonati suggested that the Title VII provisions were neces¬ 
sary to remove obstac les from the free flow of commerce 
among the stales and with foreign countries. 47 Congress¬ 
man Libonati concluded that “Title VII covers employers 
engaged in industries affecting commerce—interstate, for¬ 
eign commerce, and commerce within the District of Colum¬ 
bia and the possessions.“ 4H 

By intending the statute to cover employers engaged in 
foreign commerce, Congress must have meant Title VII to 
extend both to U.S. employers operating abroad and to for¬ 
eign employers operating in the United States. The text of 
section 703 of Title VII supports this broad interpretation. 
Section 703 prohibits discrimination against “any individ¬ 
ual” with respect to his or her employment. 4<J Section 702 
contains the only exception to this provision by excluding 
aliens working outside the United States from I itle VII pro¬ 
tection. 

Nowhere does Title VII explicitly exempt foreign corpo¬ 
rations employing U.S. citizens either within or outside the 
United States. Drawing on the rule that courts should con¬ 
strue statutory exemptions narrowly, some courts have inter¬ 
preted section 702 as containing a “negative implication” 
that Congress did not intend to place territorial limits on the 

45. 42 U.S.C. § 2000e(b). Similarly, section I 1(b) of (he ADEA defines 
an employer as having 20 or more employees for a similar duration. 29 
U.S.C § 630(b). Congress did not dearly indicate whether U.S. citizens or 
aliens employed outside the United States are to be counted toward the 
requisite number of employees to qualify as an employer under either stat¬ 
ute. 

46. Id. § 20()()e(g). 

47. See \ 10 Cong. Rec. U2737 (daily ed Feb. 10, 1964) (statement of 
Rep. Libonati). 

48. Id. 

49. 42 U.S.C. § 2000e*2(a). 
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protection of U S. citizens.' 0 For example, in Love v. Pullman 
Co., ' 1 a district court held that American porters employed in 
Canada by Pullman, a U.S. corporation, were protected by 
Title VII. 52 In the same vein, citing the language of section 
702, Bryan/ v. International Schools Services, Inc.,™ and Love, (he 
EEOC f,a s concluded that Title VII “does apply to covered 
employers with respect to their employment of U.S. citizens 
outside the United States.” 54 In reaching its decision, the 
Commission stated that the “only exceptions to prohibitions 
against discrimination are those specifically enumerated in" 
Title VII. 55 

In sum. Title VII must be construed to exempt neither 
foreign nor U.S. employers from coverage for American em¬ 
ployees abroad or for any employees in the United States. 

I his broad interpretation of I itle VII is consistent with its 
remedial purpose, namely, the removal of barriers that oper 

against certain classes of employees/’** 

I). Differing Application of the AD FA and Title I’ll in the 
Workplace Abroad 

In contrast to tlie broad application of Title VII to em¬ 
ployment prac tices of employers abroad, the recent amend¬ 
ment to the ADEA may possibly prohibit discrimination by 
employers abroad only against persons whom they already 
employ, for the 1984 ADEA amendment redefined the term 
“employee" to include an American employed outside the 
United States/ 7 An American living abroad who seeks em- 


50. See Bryant v. International Schools Serv., Inc,. 502 F. Supp. 472, 
482 (I).N.J. 1980), rev'd on othn pounds, 075 F 2d 502 (3d Cir 1982) I ove 
v Pullman Co.. 12 Kmpl. Prac. Dec. j 11,225 (1) Colo. 1976), aff 'd, 569 
* ^ 1074 (10th Cir. 1978). Rut see American Banana Co. v. United Fruit 
Co., 213 U.S. 347, 357 (1909). 

51 12 Empl. Prac. Dec. 1 I 1,225 (D. Colo. 1976), aff'd, 569 F.2d 1074 

(10th Cir. 1978). 

52. Id. at 5688 n.4. 

.. ”• “ 2 •; Su PP 472, 482:83 (I).N.J. 1980). rev'd m other grounds. 675 
F2d 562 (3d Cir. 1982). 

... 54 , F ' KOC ,)cc N< > W-16, 2 Kmpl. Prac Guide (CCII) H 6857. at 7072 
(Sept. 16, 1985). 

55. Id 

56. See Giiggs v. Duke Power Co.. 401 U.S 424. 429-30 (1971), 

• r, 7 See uifrui text at<oiop.oiytng note 24. 
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ploymenl abroad with a U.S. employer may, therefore, be 
protected under Title VII but not under the ADEA. 

Title VII prohibits discrimination against both present 
employees and applicants for employment/ 8 The ADEA, by 
contrast, may not extend to employment-related practices. 
Although the legislative history of the ADEA does not pro¬ 
vide conclusive evidence that Congress actually intended this 
result, the language of the amendment strongly supports this 
interpretation. Yet it is possible to interpret the ADEA 
otherwise. It is arguable that Title VII and the ADEA cover 
all types of discriminatory employment practices abroad, re¬ 
gardless of whether the person bringing the Title VII or 
ADEA action is a current employee or an applicant for eni: 
ploymenl. This interpretation is reasonable because the 
ADEA and Title VII are coextensive: Congress patterned the 
ADEA after Title VII, and both statutes are based on similar 
principles/-* liy amending the ADEA so that it could apply 
to U.S. citizens in the workplace abroad. Congress may have 
sought to put the ADEA on the same footing as Title VII in 
all respects concerning extraterritorial coverage. It remains 
uncertain, however, whether Congress truly intended either 
Title VII or the ADEA to apply this broadly. 

III. Limits on the Extraterritorial Application of 
THE ADEA, THE EPA, AND TlTLE VII 

Claims brought under the ADEA, the EPA, or Title VII 
involving transnational employers often raise questions that 
go beyond rules governing the employer-employee relation¬ 
ship. They require courts to consider choice of law and con¬ 
flict of laws questions. Prior to deciding a particular case on 
its merits, a judicial or administrative body must decide 
whether, for foreign policy or other reasons, it would be ap¬ 
propriate for the body to exercise its authority in the matter 
and, if so, which country’s law should apply. 60 Specifically, 
these questions address the applicability of the ADEA, the 
EPA, or Title VII to U.S. corporations operating abroad, to 


58 5^ 42 U.S.C. § 2000e-2(a). 

59. See Oscar Mayer & Co. v. Evans, 44 I U.S. 750, 756 (1979); Torillard 
v. Pons, 434 U.S. 575, 584 (1978); Hodgson v. First Fed. Sav. 8c Loan 
Assn, 455 F 2d 818, 820 (5th Cir. 1972). 

60. See sources cited supra notes 5 &: 15 
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foreign employers operating in the United Slates, to foreign 
citizens employed in the United States, and to U S. citizens 
employed abroad. Resolution of these? questions requires 
courts to look both to applicable principles of international 
law and to relevant treaties in force. 

To resolve a conflict of laws or choice of law problem, 
one must examine the international rules governing the in¬ 
teraction between the laws of two or more states. The bases 
for these rules involve the doctrines of sovereignty and com¬ 
ity. OI The doctrine of sovereignty indicates that the laws and 
judgments of a country have no obligatory authority or effect 
beyond that country’s own territorial limits. Nevertheless, 
one country may choose to give effect to the laws of another 
under the doctrine of comity of nations. 

The term “sovereignly” expresses a nation-slate’s right 
to exercise absolute political and legal authority over all per¬ 
sons and property within its territory. Sovereignty can be 
conceived of as either external or internal; internal sover¬ 
eignty being the inherent right of a people to govern their 
internal affairs; and external sovereignty consisting of the 
power of a national government in its dealings with the 
outside world to assert its political influence independent of 
any other nation. 02 

I he doctrine of comity reflects the efforts of two coun¬ 
tries to defer to international friendship and convenience 
while still protecting the rights of their own citizens. Under 
the doctrine of comity, there is no requirement that one 
country must recognize the laws and judgments of another* 
recognition is a matter of courtesy rather than a right or obli¬ 
gation. 0 ^ Thus, determining the issue of the ADEA’s, the 
EPA’s, or T itle VII’s extraterritorial reach must involve an 
analysis of factors beyond the mere terms of the laws them¬ 
selves. I he principles of sovereignty and comity require that 
adjudicating bodies consider whether the foreign employer 


61 See Hilton v. Uuyot, 159 U S. 113, 135-36 (1895); see also Cleary v. 
U S. Lines, Inc., 555 F. Supp. 1251 (D.N.J. 1983), aff'd, 728 K 2d 607 (3d 
Cir 1984); ( .aidozo, Judicial Deference to Stair Department Suggestions. Recogni¬ 
tion of ISnogatwr or Abdication to Csurprrf, 48 Cornell L.Q. 461, 468-69 
(1963). 

02 See United States v Belmont, 301 U S. 324, 330 (1937). 

63 l.oron/en. Story )t (.ommen tones on the Conflict of Laws—One Hundred 
Years After , 48 IUrv L Rkv 15 (1934); see also Helmont , 301 ll.S. at 330. 
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has business contacts with the United States, whether a 
treaty agreement with the United Slates permits the extrater¬ 
ritorial application of U.S. laws, and whether a foreign gov¬ 
ernment or employer actually consented to be subject to 
U.S. fair employment laws. 

The extraterritorial application of the ADEA, the EPA, 
or l itle VII may in some cases be affected by international 
limitations, customarily observed by nations, upon each na¬ 
tion’s exercise of power. The laws and public policies of 
competing governments, the allegiances or nationalities of 
the parties, the situs of the ac ts complained of, the general 
needs of the interstate and international community, and 
other conflict of laws and choice of law factors may come 
into play. 0 * 1 Failure to observe the relevant factors would 
contravene an established principle of international law: 
“ I he laws of no nation can justly extend beyond its own ter¬ 
ritories, except so far as regards its own citizens. They can 
have no force to control the sovereignty or rights of any 
other nation, within its own jurisdiction.” 05 In an action by a 
U.S. citizen against a transnational employer, U.S. courts 
must not violate the situs country’s sovereignty by interfer¬ 
ing with that country’s internal affairs. 60 

Although the application of the ADEA, the EPA, or Title 
VII may in a given situation extend to a transnational em¬ 
ployer, other considerations—such as commercial ties be¬ 
tween countries or potential foreign policy ramifications?— 
may compel an administrative or judicial body in the United 
States to refrain from exercising its jurisdiction in a particu¬ 
lar case. In deciding whether to exercise their authority, U.S, 
courts and offic ials must weigh U.S. laws against competing 
laws, public policies, and governmental interests of foreign 
countries. A Texas court, for instance, held that an Ameri¬ 
can helicopter pilot’s employment by a U.S. contractor in 
Saudi Arabia could be conditional, consistent with Title VII, 
on the pilot’s conversion to Islam where Saudi law permitted 
only Moslems to fly over Mecca. 07 Another court, by con- 


64. See Card070, supra note 61, at 469. 

65. I he Apollon, 22 U.S. (9 Wheat ) 362. 370 (1824). 

66. Cf I he Schooner Exchange v. M'Faddon, I I U.S. (7 Cranch) 1 16, 
136 (1812) (Marshall, CJT 

67. Kern v. Dynalcctron Corp., 577 F. Supp. 1 196 (N 1) Tex. 1983), 
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trast, ruled (hat a U.S. employer that excluded Jewish doc¬ 
tors from a unit stationed in Saudi Arabia had violated Title 
VII despite a Saudi policy to boycott Israel. 68 

Similarly, the existence of a treaty may demand that a 
court not enforce the ADEA, the EPA, or T itle VII. When a 
conflict arises between a treaty and a prior federal statute, 
ihe treaty will supersede the inconsistent prior federal law. 69 
U a treaty conflicts with a subsequent act of Congress, how- 
ever, the act of Congress will generally only supersede (he 
treaty if Congress clearly expressed an intent to override the 
treaty or any of its provisions. 70 Bilateral and multilateral 
treaties exempting transnational employers from coverage 
under U.S. laws are two types of treaties relevant to the ap 
plication of the ADEA, the EPA, and Title VII. 

Although foreign corporations present in the United 
Slates are not immune from U.S. fair employment laws, for¬ 
eign governments and their agents party to a multilateral 
treaty may be immune under either U.S. or international 
law. 71 for instance, the Vienna Convention on Diplomatic 


a Jf 746 F.2d 810 (5th Cir. 1984). 1 he employer Fired the American pilot 
when he decided not to convert The court found that the pilot was aware 
of the requirement to convert to the Moslem faith; it held conversion to 
the Moslem faith to be a bone fide occupational qualification (BFOQ) and 
thereby was able to avoid a sticky conflict of laws question. The court 
concluded that the American contractor did not violate Title VII. 

08. Abrams v. Baylor College of Medicine, 581 F. Supp 1570 (S I). 
Tex 1984) In Abrams, a title VII case, the court found that a U.S. em¬ 
ployer that excluded its Jewish doctors from rotation to Saudi Arabia in 
accordance with an Arab trade boycott of Israel had discriminated against 
the Jewish doctors because of their religion. Id. at 1579. A similar state 
case held that an employer could not refuse to hire Jewish engineers be- 
^ aus ^ Saudi Arabia s religious tenacity. American Jewish Congress v 
Carter, 9 N.Y.2d 223, 173 N.F.2d 778, 213 N Y.S.2d 60 (1961). 

69. Missouri v. Holland, 252 U S. 416, 432-33 (1920). 

70. Cook v. United Slates, 288 U.S. 102, 120 (1933). 

71 Foreign Sovereign Immunities Act, § 4(a), 28 U.S.C. § 1602 (1982) 
(hereinafter FSIAj; Vienna Convention on Diplomatic Relations, opened for 
signature Apr. 18, 1961, arr 31, 23 U.S.T. 3227, 3240-41, I I.A S No. 
7502, at 14-15, 500 U.N.T.S 95, 112 (entered into force Dec. 13, 1972); 
ser H'll, d Policy Analysis of the American Law of Foreign Sovereign Immunity Act, 

l* OR P* ,AM F. Rev. 155 (1981) (a well documented discussion of the ma- 
j° r problems inherent in the law of sovereign immunity). For example, it 
Is unclear whether the Panama Canal Commission, which operates under 
the Panama Canal I reaty between the United Slates and Panama, is gov¬ 
erned by U.S. fair employment laws or the terms of the Panama Canal 
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Relations, a multilateral treaty to which the United States is a 
signatory, grants various immunities to foreign diplomats 
working in the United States. This treaty defines diplomatic 
immunity and specifies which officials of a foreign govern¬ 
ment are entitled to that privilege. 72 Depending on their sta¬ 
tus, foreign government agents may or may not be subject to 
suit in the United States. 73 The Vienna Convention defines 
the instances in which foreign governments are immune 
from U.S. legal processes and consequently beyond the 
reach of U.S. fair employment enforcement proceedings; 74 
public international organizations enjoy similar immuni¬ 
ties. 75 

Like the multilateral treaties, and perhaps more rele¬ 
vant, are Friendship, Commerce, and Navigation (hereinaf¬ 
ter FCN) treaties. A bilateral FCN treaty is a commercial 
agreement between two countries where each signatory 
grants legal status to the other’s firms, allowing them to con¬ 
duct business in the host country on a comparable, “national 
treatment” basis with the host’s domestic firms. 76 

The issue of whether these treaties apply in contraven¬ 
tion of U.S. fair employment law was addressed in Sumitomo 


Treaty, Sept. 7, 1979, United States-Pariama, T.I.A.S. No. 10,030 (entered 
into force Oct. 1, 1979). Implementation of the preferential hiring pro¬ 
gram provided in the Panama Canal Treaty may not violate U.S employ¬ 
ment laws since the treaty would supersede prior inconsistent statutes 
such as Title VII and the At)FA. The U.S. Supreme Court in Espinoza v. 
Farah Mfg. Co. recognized a distinction between discrimination based on 
national origin and on citizenship and held that Congress did not intend 
to include distinctions based upon citizenship under Title VII. 4 14 U.S. 86 
(1973). Espinoza thus does not interfere with the Panama Canal Treaty’s 
provision allowing Panama to choose Panamanian citizens over U.S. citi¬ 
zens to fill jobs vacated by U.S. citizens. In fact, a question remains 
whether the Panama Canal Treaty permits Panama to choose between U.S. 
citizens or other foreign nationals from third countries to replace U.S. citi¬ 
zens in certain jobs as an expression of Panamanian self-determination 
under the terms of the Treaty. 

72. Vienna Convention on Diplomatic Relations, supra note 71. 

73. Id. 

74. Id. 

75. See Preuss, Diplomatic Privileges and Immunities of Agents Invested with 
Functions of an International Interest, 25 Am. J. Int’l L. 694 (1931); see also 
infra notes 121-22 and accompanying text. 

76. Walker. Modem Treaties of Friendship, Commerce and Navigation, 42 
Minn. L. Rev. 805, 811 (1958). 
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■M?/ 1 Twmra, /wr. 1/. AvaglxanoJ 7 where the U.S. Supreme 
Conn considered whether a bilateral FCN treaty excused a 
U.S. subsidiary of a Japanese company from Title VII cover¬ 
age. Respondents* class action suit against Sumitomo al¬ 
leged that Sumitomo exclusively hir^d male Japanese citi¬ 
zens to fill its executive, managerial, and sales positions. 
I he Court held that because Sumitomo was incorporated in 
the United States and so was not a Japanese company, it had 
no right under the applicable FCN treaty to hire executive 
personnel of its choice when the choice had a discriminatory 
basis. 7H 

In reaching its decision, the Court examined the FCN 
treaty and set forth the parameters for its interpretation. 
Writing for a unanimous Court, Chief Justice Burger found 
that the purpose of an fCN treaty “was not to give foreign 
corporations greater rights than domestic companies, but in- 
stca( l assure them the right to conduct business on an 
etjual basis without suffering discrimination based on their 
alienage. 7<t I he Court held that so long as the plain mean¬ 
ing of the treaty language does not yield a result inconsistent 
with the signatories’ intent or expectations, “[tjhe clear inir 
port of treaty language controls.“ HO Not only did the Court 
find the language clear, 81 but it cited to the U.S. State De¬ 
partment and the Japanese Ministry of f oreign Affairs for 
their identical interpretations of the treaty and of 
Sumitomo s status under it. 82 The Court’s role is “limited to 
giving effect to the intent of the treaty parties,” 83 and since 
the parties were in agreement, the Court did not address Su¬ 
mitomo s contention that the FCN treaty grants “broad dis- 


77. 457 U.S. 176 (1982) 

78. Id. at 189. the treaty clause at issue provided that “(cjompanies of 
either Party shall he permitted to engage, within the territories of the 
other Party, accountants and other technical experts, executive personnel, 
attorneys, agents and other specialists of their choice.” Treaty of Friend¬ 
ship, Commerce, and Navigation, Apr. 2. 1953, United Slates Japan, art 
VIII(I), 4 U.S I 2063, H A S No. 2863. 

79. Sumitomo , 457 U.S. at 187-88. 

80. Id. at 180. 

81. Id. at 182. 

82 Id. at 183-84; set also Kolovrai v. Oregon, 366 U S. 187, 194 (1961) 
(the interpretation of the government department in charge of the treaty’s 
negotiation and enforcement is given "great weight"). 

83. Sumitomo, 457 U.S. at 185. 
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crelion” for Japanese to employ its nationals in a manner 
contrary to Title VII proscriptions. The Court did, however, 
term this contention an issue “of widespread importance.” 84 

The Sumitomo holding has influenced subsequent pro¬ 
ceedings considering the reach of an FCN treaty. In Wxckes v. 
Olympic Airways , H * a Aiichigan resident challenged a foreign 
corporation’s employment practices, contending that his ter¬ 
mination as a district sales manager violated Michigan’s civil 
rights laws that prohibit discrimination on the basis of age 
and national origin. The defendant airlines argued that the 
language of an applicable Greek FCN treaty created a broad 
exception to U.S. labor and employment law and overrode 
the relevant Michigan provisions. The district court granted 
summary judgment f or Olympic on the grounds that Wickes’ 
discrimination suit was barred by the provisions of the FCN 
treaty, which contained the same “of their choice” language 
as the U.S.-Japanese treaty in Sumitomo. On appeal, the Sixth 
Circuit reversed. 80 

The Sixth Circuit found that the FCN treaty did provide 
Greek companies doing business in the United States and 
U.S. companies in Greece some freedom to favor their own 
citizens for certain positions. 87 In an amicus brief requested 
by the court, the State Department recommended that the 
court reject Olympic’s broad interpretation of the treaty: 
Under Olympic’s interpretation [the employer) 
would have an absolute right to hire white Ameri¬ 
cans over black Americans solely on the basis of 
race, American males over American females solely 
on the basis of sex, and Protestant Americans over 
Jewish Americans solely on the basis of religion. In 
short, Olympic’s position, if adopted, would under¬ 
mine fundamental state and federal policy without 
advancing even remotely the purposes underlying 
the Treaty. The drafters of the Treaty could not 
have intended this result. 88 


84. Id. at 182 n.7. 

85. 745 F.2d 363 (6th Cir. 1984). 

86. Id. at 369-70. 

87. Id. at 367. 

88. Brief for the United States as Amicus Curiae at 6, Wickes, 745 F.2d 
363. 


Bh£S98SZ0Z 


Source: https://www.industrydrouments.ucsf.edu/docs/hmclOOOO 




378 


INTERNATIONAL IAW AND POLITICS 


FAIR EMPLOYMENT lA IKS 


(Vol 19:357 

The Sixth Circuit relied heavily on the Sumitomo decision 
to interpret the FCN treaty at issue and concluded that 
Olympic had "no license to discriminate against or among 
non-Greek citizens it hires” 89 for those positions not covered 
by the treaty. I he court did state, however, that the lan¬ 
guage of the treaty afforded “Olympic a narrow privilege to 
discriminate” for positions covered by the treaty. 90 

IV. Procedural and Substantive Issues at 
Administrative and Judicial Levels 

Consideration of a number of factors, including the sta¬ 
tus of the individual bringing a discrimination action, the sta= 
lus of the employer involved, and the pertinent international 
and foreign laws of the host country will determine whether 
U.S. employment laws can be applied to any particular case. 

Analysis of an individual’s status, in turn, involves sev¬ 
eral factors. A first consideration is whether the plaintiffs are 
U.S. citizens or aliens. For cases brought by applicants for 
employment, a court must determine the country in which 
they sought particular jobs. For cases in which individuals 
are already employed, the nature of their duties and the 
places where these duties are carried out arc significant. 

The status of the employer is a second key to determin¬ 
ing extraterritorial application of a particular fair employ¬ 
ment law. Is the corporation U S. owned or controlled? Is it 
owned by a foreign government or a public international or¬ 
ganization? Where does the corporation do business? Does 
it operate in the United States or its territories? 1 he corpo¬ 
ration’s place of incorporation and the place where the al¬ 
leged discriminatory decision occurred are additional rele¬ 
vant factors. For example, when the foreign employer’s al¬ 
leged discriminatory practice occurs in the United States 
involving a U.S. citizen or alien, the employer’s doing busi¬ 
ness in the United States may be a sufficient basis upon 
which to hold it responsible for its employment practice. 
However, if the alleged discriminatory practice involving a 
U.S. citizen happens abroad, the foreign employer might 


89. Wtckes, 745 F.2d at 369. 

90. Id. at 368:69. 
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need to be incorporated in the United States, in a< 
doing continued business, in order to be held res 

Finally, if a defendant raises conflicting foreij. 
jurisdictional defense to the case, the foreign cou 
must be examined. The rights of other countries < 
tionals may be involved: application of the ADEA 
or Title VII may obstruct or contradict international 
eign law by interfering with the sovereignty, institutions, 
cial conditions, or commercial practices of another country 

A. Status of the Person: U.S. Citizens Employed Abroad 

With the 1984 ADEA amendment, a U.S. citizen can 
now bring an ADEA antidiscrimination action against an em¬ 
ployer for discriminatory practices occurring outside the 
United States. 91 The EPA, on the other hand, remains 
mostly limited to the territorial United States. 92 U.S. citizens 
working abroad can generally bring Title VII actions since 
these people do not fall within the narrow exemption of sec¬ 
tion 702. 93 

Title VIPs application to U.S. citizens abroad arose in 
Fernandez v. Wynn Oil Co., 94 where a female U.S. citizen work¬ 
ing abroad brought a Title VII action against a U.S. transna¬ 
tional employer, an oil company incorporated in the United 
States. The defendant employer argued that its decision not 
to promote the plaintiff resulted from her lack of qualifica¬ 
tions, not from her sex; yet in the alternative the employer 
argued that sex is a bona fide occupational qualification 
(hereinafter BFOQ) for certain positions in countries where 
customers may refuse to do business with women. 95 Since 
the court disposed of the case on the plaintiff’s failure to 
present a prima facie case, the court did not reach the ques¬ 
tion of whether Title VII applies extraterritorially. However, 
in reversing the lower court’s finding that being male was a 
BFOQ, 90 the Ninth Circuit stated that “[t]hough the United 


91. See supra text accompanying notes 24-28. 

92. See supra text accompanying notes 29-42. 

93. See supra text accompanying notes 43-56. 

94. 653 F.2d 1273 (9tli Cir. 1981). 

95. Id. at 1275. 

96. Id. at 1276. The court noted that 42 U.S.C. § 2000e-2(e) considers 
sex to he a BFOQ only if it is “reasonably necessary to the normal opera- 
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States cannot impose standards of nondiscriminatory con¬ 
duct on other nations through its legal system, the district 
court’s rule would allow nations to dictate discrimination in 
this country. [N)o foreign nation can compel the non-en¬ 
forcement of Title VII here.” 97 The Fernandez court thus im¬ 
plied that no exceptions to Title VII requirements exist in 
the international sphere and that, had the plaintiff set forth a 
prima facia case, the court would have applied traditional Ti¬ 
tle VII principles. 98 

B. The Status of the Employer 

1 ADEA 

The 1984 ADKA amendment provides protection to 
U.S, citizens employed by U.S. firms and their subsidiaries or 
by foreign employers controlled by a U.S. firm. 99 The 1984 
amendment does not apply “where the employer is a foreign 
person not controlled by an American employer,” 100 where 
the employee works abroad. The amendment does, how¬ 
ever, bring the practices of some foreign corporations within 
the scope'of the ADEA. 

The amendment lists four factors to consider when de¬ 
termining whether an employer meets the statutory “con¬ 
trol” requirement: 

(A) interrelation of operations [between the em¬ 
ployer and the other firm], 

(B) common management, 

(C) centralized control of labor relations, and 

(D) common ownership of financial control of the 

employer and the corporation. 101 

These four elements are essentially common law agency re- 


tion of (hat particular business.” Id. Thus, stereotypes of male and female 
roles cannot support sex as a BFOQ. 

97. Id, at 1277. In striking down the lower court’s finding that sex was 
a BFOQ in this circumstance, the court discussed the EEOC regulations 
allowing customer preference as a BFOQ only for the purpose of “genu¬ 
ineness or authenticity (eg. a performer).’’ Id. (citing 29 G.F.R. 
§ 1604.2(a)(2) (1972)). 

98. Id. at 1276. 

99. See 29 U S C. § 623(g)(3) (Supp. Ill 1985); supra text accompanying 
notes 24 28. 

100. 29 U S C § 623(g)(2). 

101. Id. 5 623(g)(3)(A)-(D), 
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quirements, as recognized by the courts in Annbmster v. 
Quinn uyj and Lavrov v. NCR Corp. w 3 

The 1984 ADEA amendment defers to the authority of a 
host country’s laws: non-compliance with the ADEA is not 
unlawful “where such practices involve an employee in a 
workplace in a foreign country, and compliance with . . . [the 
ADEA] . . . would cause such employer, or a corporation 
controlled by such employer, to violate the laws of the coun¬ 
try in which such workplace is located.” 104 This language 
suggests that when a host country formally objects on the 
basis of its own law to the enforcement of an antidiscrimina¬ 
tion principle, the adjudicating body must dismiss the action 
against the transnational employer. Thus, the 1984 amend¬ 
ment indicates Congressional awareness of possibly conflict¬ 
ing laws and economic or domestic interests between the 
United States and other countries. But the ADEA amend¬ 
ment seems to apply by its terms to any foreign subsidiary of 
a U.S. company, regardless of the nature of its relationship 
with its parent company. 

2. ERA 

The EPA does not usually apply to a U.S. or foreign citi¬ 
zen employed abroad by either a U.S. or foreign em¬ 
ployer. 105 

3 . Title VII 

Title VII applies to foreign subsidiaries of U.S. compa¬ 
nies, that is, to companies owned by a U.S. company though 
incorporated elsewhere. Several types of corporations might 
fall into this category and therefore fall within the reach of 
administrative or judicial scrutiny in the United States. Each 
presents its own question for litigants seeking relief. For in¬ 
stance, if the transnational employer is a U.S. company, then 
a plaintiff will need to know if the relevant statute in fact ap¬ 
plies to a U.S. employer’s workplace outside the United 


102. 711 F.2d 1332, 1335-39 (6th Cir. 1983). 

103. 591 F Supp. 102, 105-07 (S.I). Ohio 1984); see also Radio & Televi¬ 
sion Broadcast Technicians Local 1264 v. Broadcast Serv. of Mobile, Inc., 
380 U.S. 255, 256 (1965) (per curiam). 

104. 29 U.S.C. § 623(0(1) (Supp. Ill 1985). 

105. See supra text accompanying notes 29-42. 


Source: https://www.industrycrecunnents.ucsf.4du/docs/hnncl0000 
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States. If the employer is a foreign subsidiary of a U.S. com¬ 
pany, then even if the discriminatory act has occurred 
outside IKS. borders, a court must determine whether the 
foreign subsidiary is doing business in the United States. 100 
Another relevant consideration is whether a subsidiary was 
created for the sole purpose of avoiding the provisions of 
Title VII. Whether a U.S. company’s foreign subsidiary acts 
as the agent of the parent company may also be relevant, 
even though, as a general rule, a subsidiary of a parent com¬ 
pany is treated as an autonomous legal entity. 

Under some circumstances, a subsidiary may be exempt 
from Title VII coverage. The single-employer doctrine may 
apply to remove the employer from the reach of Title VII 
because the separate entity concept is used in international 
law for an entirely different purpose that it is usually used in 
national law. 107 Where a subsidiary of a U.S. company is in¬ 
corporated abroad 10H for the sole purpose of avoiding U.S. 
fair employment laws or where the foreign subsidiary is an 
agent of a U.S. firm, the ADEA and Title VII apply to the 
overseas operations of the foreign subsidiary if the parent 


106. Lavrov, 591 F. Supp. at 109; Broadcast Sennce, 380 U.S. at 256; see also 
EEOC Dec No. 85-16. 2 Empl. Prac. Guide (CCH) 1 6857 {Sept. 16, 
1985). 

107. I hompson, United States Jurisdiction over Foreign Subsidiaries: Corporate 
and International Law Aspects , 15 Taw Sc Poi/y in Int'i. Bus. 319, 366-67 
(1983). 

108. Although place of incorporation is only one indication that the for¬ 
eign subsidiary is doing business in the host county, this may be an impor¬ 
tant factor in deciding whether to assert jurisdiction. Thompson, for one, 
supports this conclusion: 

| rjhe place of incorporation should not he a determining factor 
by itself, (but) it is a factor that should he considered because it 
indicates specific interests of the host country that are not present 
when a separate subsidiary is involved. For example, if separate 
incorporation is required as a condition to enter a state or a spe¬ 
cific business within it, that requirement may demonstrate the 
particular importance of that corporation or industry to the host 
state lhai is not present when a foreign person is simply permit- 
led to make use of (he incorporation statute of the host state to 
gam a generally available privilege such as limited liability. States 
are sometimes willing to give special development rights only to 
l<><ally (haltered companies that have a certain amount of local 
ownership 
Id at 392. 
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corporation exercises sufficient control over the subsidiary. 
In such situations, the particular factual setting may show 
that a single-employer relationship exists and a court may be 
inclined to disregard the subsidiary and pierce the corporate 
veil. 

Failure to show sufficient relationship between a U.S. 
parent company and its foreign subsidiary, however, could 
result in a finding that the parent is not responsible for the 
actions of its subsidiary, thereby leaving the employer be¬ 
yond the reach of U.S. law and providing no remedy to the 
employee. In Lavrov , a Title VII case, the court relied on 
Armbmster to outline those considerations important to a de¬ 
termination of whether the business activities of a U.S. parr 
ent company and its subsidiary are indistinguishable; when 
the activities of the two entities become inseparable, either 
the joint employer or single-employer theory may be appli¬ 
cable. 109 I h e Armbruster court determined the most essential 
requirement in deciding whether to treat a parent and a sub¬ 
sidiary as a single entity: the extent to which the parent’s 
control over the subsidiary surpasses the control typically ex¬ 
erted over a subsidiary by a separate corporate entity. 110 

1’he Lavrov court concluded that Title VII did not ex¬ 
tend to acts of a foreign subsidiary of a U.S. company 
abroad, at least with regard to the employment of Americans 
abroad. 111 T he court held that the subsidiary, which did no 
business in the United States, even though it was incorpo¬ 
rated there and was owned by a U.S. corporation, did not 


109. Lavrov , 591 F. Supp. at 107. 

110. Arnibruster, 711 F.2d at 1338; see Milgo Elec. Corp. v. United Busi 
ness Communications, 623 F.2d 645, 659. 662 (10th Cir), cert, denied , 449 
U.S. 1066 (1980); see aho Cfiaifletz v. Robertson Research Holding Ltd , 
798 F.2d 731 (5th Cir. 1986) (citing Trevino v. Celanese Corp., 701 F.2d 
397, 404 (5th Cir 1983) (listing factors determining whether distinct enti¬ 
ties constitute an integrated enterprise)). 

111. Lavrov, 591 F. Supp. at 110. The court relied on the Supreme 
Court’s holding that, without strong proof of legislative intent, “federal 
laws regulating employee/employer relations do not apply to foreign em¬ 
ployers.” Id. at 110 (citing Benz v. Compania Naviera Hidalgo, 353 U.S. 
138 (1957); McCulloch v. Sociedad Nacional de Marineros de Honduras, 
372 U.S. 10 (1963)). Thus, the court determined that (here was insuffi¬ 
cient evidence in the statute or legislative history to find that Congress 
intended Title VII to apply to the employment practices of foreign corpo¬ 
rations outside the territory of the United Slates. Id. at 111. 
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have sufficient U S. contacts sufficient to subject the com¬ 
pany to U S. law. 1 12 

C. Ownership of a Transnational 1 Employer 
1. T ransnational Employers Owned by a Foreign Country 

A transnational employer owned by a foreign country is 
not necessarily outside the administrative or judicial scrutiny 
of the United States. The EEOC has considered a foreign 
corporation to be covered by Title VII when it "manages the 
assets and operates the corporation for the benefit of that 
foreign government. ,s Yet whether a wholly owned instru¬ 
mentality of a foreign government is immune from the IKS. 
legal process is not always clear. 114 Generally, foreign gov¬ 
ernments and their agents engaged in noncommercial activi¬ 
ties are excluded from U S. administrative or judicial process 
due to their diplomatic immunity. 1,5 For example, if a for¬ 
eign government funds a national cultural institute, which in 
turn has an overseas subsidiary located in the United States, 
and the subsidiary’s primary purpose like that of tlie parent 
is the exchange of cultural and educational information with 
the United States, Title VII may apply to the subsidiary’s 
practices. IHi If the foreign country lias delegated to the in¬ 
stitute and its subsidiary the ability to act on the foreign 
country’s behalf and both the parent and the subsidiary are 
fully funded by the foreign government, the employer may 
be subject to the fair employment laws of the United 


112. Id., see also 129 Cong Rec. SI7,018 (daily ed. Nov. 18, 1983) (state¬ 
ment ol Sen. Grasslcy as to the application of the single-employer analysis 
to ADEA cases). 

113. EEOC Dec. No. 85-16, 2 Empl. Prac. Guide (CCH) 1 6857 (Sept. 
16, 1985). 

114. See generally EEOC Dec. No. 86-8, 2 Empl Prac. Guide (CCH) H 
6866 (Apr. 25, 1986) (“employment practices in the United States are 
(not) exempt from ( Title VII) because of a protocol (agreement) between 
the United States and a foreign country which owns (it)")• 

115. See ESI A, 28 U.S.C, §§ 1602-1611. 

1 16. See supra notes 71-75 and accompanying text; see aho EEOC Dec. 
No 85-12, 2 Empl. Prac. Guide (CCH) U 6853 (July 31. 1985) (a foreign 
government-owned hospital is covered by Title VII since section 701(a) 
defines it as a legal entity not exempt from the statute). If similar language 
appeared in the ADEA or the EPA, then, presumably, that language would 
make each ol these statutes applicable to foreign-ownod facilities as well. 


1987) FAIR EM PLOY St ENT Li W'S 

Stales. 1,7 The EEOC recently held that "[t)he burden is on 
the foreign slate claiming immunity under the Foreign Sov¬ 
ereign Immunity Act (FSIA) to prove the non-applicability of 
the specified exemptions contained in [the FSIA).” ,,H More¬ 
over, the EEOC decision stated that if the evidence offered is 
insufficient such that no decision can be rendered, then 
neither the FSIA nor the Vienna Convention exemption pro¬ 
tects a transnational employer from the reach of Title VII 
even though die employing company is owned by a foreign 
government. 119 A foreign government or its agent, however, 
could be excluded from U S. domestic laws under interna¬ 
tional law. 120 

2. Transnational Employers as Instrumentalities of International 

Organizations 

Public international organizations located in the United 
States, such as the Inter-American Development Bank, the 
International Monetary Fund, and the World Bank, generally 
are not bound by the provisions of the ADEA, the EPA, or 
Title VII, due to their immunity under international law and 
U.S. domestic law. 121 U.S. federal law usually exempts inter¬ 
national organizations and their officials from the U.S. do¬ 
mestic legal process. 122 


117. EEOC Dec. No. 85,12, 1i 6853. 

118. Id. 

1 19. Id .; see also Stale Bank of India v. NLRB, 808 K.2d 526, 535 (7th Cir. 
1986) (declining to determine the precise limits the FSIA places on NLRB 
jurisdiction because commercial operations of petitioner within the United 
Stales placed it outside the scope of FSIA jurisdictional limitations). 

120. Article 3 of the Vienna Convention on Diplomatic Relations defines 
diplomatic immunity as applied to officials of a foreign government. Vi¬ 
enna Convention, supra note 71, art. 3. Article 3 also describes the nature 
of a diplomatic mission and its function. 

121. See FSIA, 28 U.S.C. § 1602; Vienna Convention, supra note 7 I; see 
also Prcuss, supra note 75. 

122. See Mendaro v. World Bank, 717 F.2d 610,614-17 (DC Cir. 1983); 
Broadbent v. Organization of Am. States, 628 F.2d 27, 35-36 (D.C. Cir. 
1980); International Organizations Immunities Act, § 2, 22 U.S.C. § 288a; 
see aho FSIA, 28 U.S.C. §§ 1602-1611; Organization of American States, 
Apr. 30, 1948, 2 U.S.T. No. 2394, T I A S. No. 2361. The EEOC’s current 
position on public international organizations operating within the territo¬ 
rial borders of the United Slates is that such orginazaiions are generally 
immune from the legal processes of Title VII, the ADEA, and the EPA 
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Source: https://www.industrydocuments.ucsf.edu/docs/hmclOOOO 
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3. Pm>ately Owned Transnational Employers 

Although a privately owned transnational corporation is 
governed primarily by the laws of the country where it was 
created, its presence in another country generally allows the 
latter country to exercise some degree of authority. Thus, a 
transnational corporation doing business in the United 
States may subject itself to the jurisdiction and powers of the 
U.S. courts as if it were a U.S. corporation. Thus, a transna¬ 
tional employer may be bound by laws other than those of 
the country where it was created. U.S. law usually treats for¬ 
eign companies in the same way as natural persons within 
the jurisdiction. m But considerations of foreign policy will 
minimize the simple application of the “minimum contacts” 
test. At least one court has said that “a purely ad hoc weigh¬ 
ing of contacts basis . . would inevitably lead to embarrass¬ 

ment in foreign affairs and be entirely unfeasible in actual 
practice.” 124 A blanket application of the “minimum con¬ 
tacts” analysis of International Shoe } V2f * without regard to con¬ 
siderations such as a direct connection between an alleged 
discriminatory act and the foreign or U.S. company’s operas 
lions abroad could result in an intrusion into the affairs of 
foreign transnational employers or countries, 126 thereby dis- 


with respect to their actions regarding employees. In its 1980 Policy State¬ 
ment on International Organizations, the KKOC stated: 

Public international organizations, unlike private corporations, 
enjoy the status, immunities, exemptions, and privileges to con¬ 
tract, acquire property, or institute legal proceedings in the 
United States and yet are immune from suit unless that immunity is 
specifically waived by the organization or by order of the President of the 
United States. They enjoy this immunity because their activities 
from which all nations collectively benefit are designed to resolve 
international concerns crossing national boundaries. For in¬ 
stance, while multinational corporations may be required to con- 
from their employment practices to reflect an individual nation’s 
rules, regulations, or laws for a particular reason, this is not al¬ 
ways true of a public interntional organization, t hese organiza¬ 
tions are generally left to handle their own personal matters while 
operating in the United States. 

FFOC Notice No. 87-P-5 (CCH) (Dec. 15. 198b). 

123. See Bethlehem Motors Corp. v. Flynt, 256 U.S. 421 (1921). 

124. McCulloch, 372 U S. at 19. 

125. 326 U.S 310 (1945)! 

126 KKOC Dec No 85:16, 2 Kmpl. Prac Guide (CCH) H 6857 (Sept. 
Hi, 1985). 
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lurbing international relations. 127 

D. Status of the Country: Treaties and Foreign Law 

One type of FCN treaty allows signatory nations to grant 
legal status to each others’ corporations, enabling the corpo¬ 
rations to conduct business on terms comparable to those of 
domestic firms. 128 Where, for example, the treaty is the 
same as that in Sumitomo™? under which the nationality of a 
corporation no is determined by its place of incorporation 
rather than by its controlling entity, the foreign-owned cor¬ 
poration is bound by Title VII and, presumably, the ADKA 
and the KVA, When a foreign corporation asserts an FCN 
treaty as a defense to coverage, the U.S. Supreme Court’s 
decision in Sumitomo will generally control. 

Following World War II, the United States entered into 


127. See generally Timberlane I .umber Co. v. Bank of Am., 549 F.2d 597 
(9ih Cir. 1976), on remand to 574 F. Supp. 1453 (N.D. Cal 1983), aff'd, 749 
F.2d 1378 (9th Cir. 1984), cert denied , 472 U S 1032 (1985). In Txmbfrlane, 
the II.S. Supreme Court had a golden opportunity to resolve the issue ol 
what types of connections are necessary between the United States and 
another country to justify an assertion of the extraterritorial coverage of 
antitrust laws. The Timbeilane case would have also shed light on how ll.S. 
antidiscrimination laws such as the ADKA. the KPA, and Title VII apply 
exlraterri tonally. 

128. See KKOC Dec. No. 86-2, 2 Kmpl Prac. Guide (CCH) II 6860 (Nov. 
22, 1985); see also supra text accompanying note 76. 

129. The Court expressed no view as to the interpretation of other FCN 
treaties although they may be similarly worded, noting that these treaties 
may have different negotiating histories. Sumitomo , 457 U.S at 185 n.12. 

130. A series of ad hoc solutions, each suited to a particular situation, 
may be appropriate in deciding the nationality of a corporation. Alterna¬ 
tively, corporate nationality may be decided by applying a single definition 
or a combination of factors creating a suitable test. The following six fac¬ 
tors have been suggested: 

(I) the jurisdiction of incorporation; (2) the principal place of do¬ 
ing business; (3) the nationality of the holders of voting stock; (4) 
the nationality of the suppliers of the funds invested, in particular 
equity funds; (5) the nationality o f corporate management and 
the personnel operating the instrumentalities in question; and (6) 
the locus of “control” in a sense to be determined under ad hoc 
administrative standards. 

Vagts, 7he Corporate Alien: Definitional Questions in Federal Restraints on Foreign 
Enterprise, 74 Harv. K. Rf.v. 1489, 1526 (1961). 




Source: https://www.industryd<%uments.ucsf.edu/docs/hmcl0000 
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FCN treaties with several countries." 1 These treaties gave 
foreign and U.S. corporations reciprocal trade rights while 
operating in each other’s countries. Although many of these 
original treaties are no longer in force, the role of the Stale 
Department in this area continues to be substantial. The I)e= 
partmenl’s interpretation carries considerable weight when¬ 
ever a U.S. court is presented with a dispute involving an 
FCN treaty." 2 But U.S. courts exercise the greatest degree 
of deference when dealing with cases that have significant in¬ 
ternational ramifications." 3 

Fhe Sumitomo decision, while raising important ques¬ 
tions for U.S. courts’ treatment of FNC treaties, did not ad¬ 
dress whether citizenship could constitute a BFOQ,or “busi¬ 
ness necessity” defense under Title VII* 31 for companies 
that give preferential treatment to their own citizens for cer¬ 
tain jobs. Although the Court did not reach this issue, the 
“business necessity” defense rather than the BFGQdefense 
is perhaps more liberal in the transnational context. The 
BFOQ, defense is only available as an extremely narrow ex¬ 
ception to discriminatory employment practices. 135 Ihe 
l)ii si ness necessity defense is a broader exemption from U.S. 
fair employment laws and is, therefore, better suited in in¬ 
stances where employers use foreign language, customs, and 
citizenship criteria in determining employee qualifications. 
Using these criteria as the basis for selecting individuals can 
be defended on the grounds that the preferences have “a 
manifest relationship to the employment in question.”" 0 An 
evaluation of the permissibility of preferential criteria should 
include consideration of whether the requirement itself was 
intended by Congress to be a legitimate preference or busi¬ 
ness necessity. An affirmative finding of either one would 


131. See Walker, Treaties for the Encouragement and footer don of Foreign In¬ 
vestment: Present U S Practice , 5 Am. J. Comp. L. 229, 230 n.3 (1956). 

132. See, eg ., Spies* v. C. Iloh Sc Co. (Am.), 643 F.2d 353. 356-58 (5th 
Cir. 1981), vacated on other ground*, 457 U.S. 1128 (1982); id. at 369-72 
(Reavely, )., dissenting). 

133. Cardozo, supra note 61, at 461. 

134. See Sumitomo, 457 U.S. at 180 n.4, 189 n.19. 

135 See Dothard v Rawlinson, 433 U.S. 321 (1977); Diaz v. Fan Am. 
W<>iId Airways, 442 F.2d 385 (5lh Cir ), cert denied , 404 U.S. 950 (1971). 

136 Criggs v Duke Power Co., 401 U.S. 424, 432 (1971) 
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excuse a foreign corporation from demonstrating that a pref¬ 
erence in question is job related. 

Other questions were left unanswered by the Sumitomo 
decision concerning the relationship between FCNs and U.S. 
antidiscrimination laws. One question is whether the treaty 
at issue in Sumitomo and similar FCN treaties entitle a foreign 
company incorporated in another country to claim an ex¬ 
emption from the FPA, the ADEA, or Title VII, even when 
the company does business in the United States. A second 
question is whether the Sumitomo decision applies to 
branc hes or other forms of a foreign enterprise that are pres¬ 
ent, but not incorporated, in the United States. 

A third question is whether an FCN treaty permits a for¬ 
eign company to fill all of its top management positions or 
any one management level with “treaty-trader” supervisors, 
executives, and other specialists. 137 Unfettered use of treaty 
traders may result in discrimination against Americans on 
the basis of national origin by substantially reducing the 
number of jobs with foreign companies available to U.S. citi¬ 
zens. Determining who shall qualify for a treaty-trader visa 
may effectively determine the extent to which foreign compa¬ 
nies are allowed to fill management and specialist positions 
with their own nationals. Non-immigrant aliens seeking to 
work for a foreign company operating in the United States 
under an FCN treaty generally must obtain admission to this 
country through the treaty-lrader visa program. Under U.S. 
immigration laws, before a treaty-trader is issued a visa, the 
State Department must certify that the non-immigrant alien 
will be engaged by the employer in the capacity of a supervi¬ 
sor or executive, or if employed in a minor capacity, that the 
applicant has specific skills essential to the operation of the 
company. 138 Provisions of FCN treaties that specify what po¬ 
sitions within foreign companies may be filled with individu¬ 
als of their choice 13<> further determine who may be covered 
or excluded under the particular treaty. 

A fourth question not addressed by Sumitomo is the defi¬ 
nition of who can qualify as a specialist. A broad definition 


137. See supra text accompanying notes 87-90. 

138. Id. 

139. See, eg.. Treaty of Friendship, Commerce, and Navigation, supra 
note 78, an. VI11 < 1). 


Source: https://www.industrycrocunnents.ucsf.edu/docs/hnncl0000 
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could enable a foreign firm to hire a large number of em¬ 
ployees who are of a particular national origin. 

A final question going to potential discrimination 
against Americans is what is meant by the term “engage” in 
FCN treaty provisions providing that 1 “(n)ationals and com¬ 
panies of either Party shall be permitted to engage, within 
the territories of the other Party (certain employees] of their 
choice.” 1 Is the authority to “engage” limited to hiring de¬ 
cisions, or does it also extend to discharge or termination 
anions and terms and conditions of employment? 141 

V International Framework of I^aws that Encourage 
Transnational Employers to Practice 
Nondiscrimination 

That no person shall be deprived of the right to work on 
the basis of race, color, sex, religion, or national origin has 
received global recognition. All the member states of the 
United Nations have pledged to promote and encourage re¬ 
spect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion. 142 


NO. Id. In MacNamara v. Korean Air Lines Co., No. 82-5085 (E.I). Pa. 
filed Peb. 10, 1985), a U S. citizen working lor a Korean company's branc h 
office in the United States filed suit against his foreign employer alleging 
age, national origin, and rat e discrimination in violation of the ADEA and 
Iitle VII The employer moved to dismiss the suit on the basis that the 
employee failed to state a claim on which relief could be granted. The 
Korean company's motion was based on its interpretation of Article 
VIII(l) of the Treaty of Friendship, Commerce, and Navigation, Nov. 28, 
1956, United States Korea, art. VIII(l), 8 U S.I . 2217, 2223, T I.A S. No! 
3947, at 4. Portions of this treaty provision permit corporations to “en¬ 
gage’’ persons “of their choice” in their overseas operations for certain 
positions. The MacNamara court concluded that the plaintiff was an “exec¬ 
utive within the meaning of the FCN Treaty" and that “engage” entitles a 
transnational employer to terminate employees. 

141 I here may also arise a situation in which a foreign company seeks 
to have a national of a third country admitted into the United States for 
employment. The nonimmigrant would not generally be admitted as a 
yctiy-tradcr, since FCN treaties do not apply to requests for admission for 
individuals whose nationality is different from the nationality of the for¬ 
eign company. There may he another visa available which would permit 
the admission of such an employee. Sec 9 U S. DfpT of State, Foreign 
Aifairs Manual pi. 2, § 4 I 40(a) (1975) 

142 U N Charier an 1, para 3; id. arts. 55-56; Universal Declaration 
<>f Human Rights, G A Res 217, U N. Doc. A/810, at 71 (1948). The 
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The International Covenant on Economic, Social, and Cul¬ 
tural Rights ,4n reiterates the principle of nondiscrimination 
in employment and demonstrates the international commu¬ 
nity’s desire to address the need for uniform empioyemnt 
rights for all working individuals. Article 2(2) of the Cove¬ 
nant provides that: 

'Hie States Parties to the present Covenant under¬ 
take to guarantee that the rights enunciated in the 
present covenant will he exercised without discrimi¬ 
nation of any kind as to race, colour, sex, language, 
religion . . (or] national or social origin. 144 

Furthermore, Article G recognizes “the right to work” as 
an economic freedom. 14 * These provisions are best under¬ 
stood to mean that individuals have a right to employment 
without regard to race, color, creed, sex, religion, language, 
or national origin. 

Although global awareness of the right to employment 
free from discrimination is a part of international jurispru¬ 
dence, it remains unclear precisely what standards transna¬ 
tional employers must actively observe. In the United Slates, 
however, the fair employment laws follow the principle of 
nondiscrimination in employment endorsed by the United 
Nations, l4b and substantially the same interpretation of this 
principle should be expected in other member countries. 
The Organization for Economic Co-operation and Develop¬ 
ment (OECD) and the United Nations Commission on Trade 


international body declared that discrimination is prohibited and all per¬ 
sons are entitled to equal pay for equal work. 

143. Adopted Dec. 16, 1966, G A. Res 220, 21 U N GAOR Supp. (No. 
16) at 49, U N. Doc. A/6316 (1966) (entered into force Jan. 3, 1976). 

144. Id. art. 2, para. 2. 

145. Id. art. 6. 

146. A dichotomy between U S. policy and practice is demonstrated by 
the U.N. government-sanctioned program that brings child-care workers 
into the United Slates from abroad. At present this program offers workr 
ing adults from Western Europe employment in the United States as child¬ 
care workers, viz., “au pairs” or live-in help In exchange, the child-care 
workers receive some type of unspecified education paid for by their host. 
See USA Today. June 10, 1986, at 6L>, col. 2 Given the United Slates' 
commitment to equal employment opportunity, one might expect such a 
program to extend to all foreigners, regardless of their nationality. But 
U.S. immigration policy, contrary to nondiscriminatory principles, favors 
some foreigners over others on the basis of nationality. 


Source: https://www.industrydP;uments.ucsf.edu/docs/hmcl0000 
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and Development (UNCTAD) provide a framework for coop¬ 
eration on trade-related issues of employment nondiscrimi¬ 
nation. These two world organizations should take the lead 
in establishing concern for individual rights in the workplace 
and in demonstrating the global commitment to legally en¬ 
forceable standards which must be observed by all nations. 

These organizations can demonstrate that the international 
community is capable of resolving both present and future 
employment and trade-related disputes. 

VI. Conclusion 

All hough U.S. fair employment laws can serve to 
strengthen the U.S. economy, as they are designed to do, M7 
these laws also raise foreign policy concerns for the United 
States since corporate control of a business is a crucial eco¬ 
nomic concern of all transnational companies. Domestic 
laws such as the ADEA, the UFA, and Title VII can directly 
affect who controls a corporate structure and can exert a 
strong influence on the identity of a business in the interna¬ 
tional arena. Depending on their application, these laws 
could dictate to the corporate entity whom it may hire, for 
what position, and where that person can work. Such em¬ 
ployment decisions are best left to the transnational em¬ 
ployer whenever practical. When the employer’s decisions 
result in employment discrimination, however, either the 
host country or a neutral international body should step in. 

When the host country takes this role, it must make every 
effort to protect the employment rights of the nationals of 
the employer’s home country with a view toward reducing 
trade barriers and toward minimizing intrusion into the op¬ 
erations of transnational employers. I bis may be achieved 
in part through cooperation with the established interna¬ 
tional forums, such as OECD, that have addressed the issue 
of transnational employment and have adopted guidelines 
on the employment rights of individuals working outside 
their home territories. These guidelines should become le¬ 
gally enforceable on all members of the world community. 

As for the United States, the central issue is this: to what 

'mr/n c Rmv N<) H8th Cong.. 2d Sess ai 10-11, 17-22, repnnted 
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extent can it legitimately exercise the authority of its laws 
over other countries, foreign transnational employers, and 
foreign individuals? The U.S. judicial and administrative 
system must not allow the public policy of promoting fair 
employment to be frustrated by foreign or transnational em¬ 
ployers. Conversely, the U.S. judicial and administrative 
processes cannot allow unfair trade barriers to obstruct the 
free flow of trade between countries in the international mar¬ 
ketplace. When U.S. fair employment law conflicts with laws 
of other nations, an analysis regarding whether the doctrines 
of sovereignly or comity come into conflict with prevailing 
U.S. law and underlying policies should be made. The bal¬ 
ance should be lipped in favor of the national policy, en¬ 
hanced by a global awareness of the right to be free from 
employment discrimination in the domestic or international 
workplace. The scale should be weighted in favor of en¬ 
forcement of U.S. fair employment law only after a balancing 
of the equities, including an examination of the domestic 
laws of both parties and the applicable international law. 
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